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ALLEGRA, Judge

“Roll on, thou deep and dark blue ocean . . .
ten thousand fleets sweep over theein vain . .."?

Thisregulatory taking case is before the court following atria held in Seettle, Washington.
Paintiff seeksjust compensation under the Fifth Amendment, dleging that the enactment of the
American Fisheries Act (AFA), Pub. L. No. 105-277 (1998), resulted in ataking of its fishing vessd
and associated property interests. Based on the evidence presented, and for the reasons that follow,
the court concludes that plaintiff is not entitled to recover, as no taking of its property has occurred.

l. FINDINGSOF FACTS

A. General factsregarding fishery management.

Congress enacted the Fishery Conservation and Management Act, commonly known asthe
Magnuson-Stevens Act, in 1976 with the twin gods of extending U.S. authority within a zone 200
nautical miles from the U.S. coadtline and controlling foreign access to resources within thiszone. See
Magnuson-Stevens Fishery Conservation and Management Act of 1976, 16 U.S.C. 88 1801-1882
(1998). This act established aregulatory scheme for managing commercid fisheries within the so-called
U.S. Exclusive Economic Zone (EEZ), which includes the Alaska pollack fishery. Containing between
gx and twelve million metric tons of pollack more than three years of age, the Alaska pollack fishery is
one of the largest, and best managed, fishery resourcesin theworld. Pollack isthe dominant speciesin
the Alaska groundfish complex, which also includes Pacific cod, in addition to severa species of
flounder, flat fish, and rock fish.

Under the Magnuson-Stevens Act, vessas larger than five net tons that seek to fish in the EEZ
must first obtain both a certificate of documentation issued by the U.S. Coast Guard and afisheries
endorsement authorizing the vessdl to operate in the fisheries of the United States. 46 U.S.C. 88
12103, 12108 (1998). Fishing in the EEZ off the coast of Alaskais additiondly regulated by afishery
management plan (FMP), which promotes conservation while efficiently managing the resources of the
fishery and its participants. 16 U.S.C. 88 1853, 1854 (1998). FMPs are prepared by regiona fishery
management councils and ultimately implemented by regulations promulgated by the Nationd Marine
Fisheries Service (NMFS). 16 U.S.C. 88 1854, 1855 (1998).

2 Lord Byron, Childe Harold's Pilgrimage, canto 11, <. 179 (1812).
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Groundfish fisheries (including the pollack fishery) in the Alaska EEZ are managed by the North
Pecific Fishery Management Council (NPFMC) viatwo FMPs— one for the Gulf of Alaskaand
another for the Bering Seaand Aleutian Idands (BSAI). The FMP regulations include annud harvest
limits, fishery closure provisions, bycatch redtrictions, area closures, seasond redtrictions, fishing gear
limitations, recordkeeping and reporting requirements, and fishery observer coverage requirements.
See 50 C.F.R. Part 679 (1998). Particular regulations gpply to the BSAI pollack fishery, including
messures relating to harvest limits, sector dlocations, and retention of pollack roe.

B. The Arctic Trawler, itsfishing hisory and prdiminary
negotiationsregarding itssale.

During the periods in question, Arctic King Fisheries (Arctic King or plaintiff) was a subsdiary
of Kaioh Internationa Investment Corporation, in turn, asubsidiary of Kaioh Suisan.® Plaintiff’ s vessd,
the F/T Arctic Trawler (Arctic Trawler), was built in the United Statesin 1968, first flagged asaU.S.
vessel on February 6, 1969, and, according to sales documents in the record, purchased by plaintiff in
1987. The vessd was one of the first U.S. documented factory trawlersto fish for pollack in Alaska.
Configured to operate primarily in the BSAI pollack fishery, the Arctic Trawler was equipped with a
roe processing plant and a surimi plant (used to produce a fish paste used, most familiarly, in making
atificda crab). From itsintroduction into the BSAI fishery until June of 1995, the Arctic Trawler
generated income principaly from harvesting and processing pollack, in addition to the sde of pollack-
derived products. During this period, however, the vessd’s owners found it increasingly difficult to
redlize a profit owing to the overcapitdization of the BSAI pollack fishery —what one witness
colloquidly referred to as having “too much sted in the water” or “too many boats chasng too few
fish” The Arctic Trawler experienced difficulty in competing with more efficient vessalsin what had
become an * Olympic-styl€’ fishery — an open access fishery that closes when the competing vessels
reach, in aggregate, a preset tonnage limit of harvested fish.* Spurred by these developments, in June
of 1995, Arctic King surrendered the Arctic Trawler's U.S. documentation, reflagged the vessdl under
the law of Belize and relocated it to Russan waters under ajoint venture with a Russian firm. Despite
being able to fish alonger season, the Arctic Trawler remained unprofitable whilein Russa

In September of 1995, faced with the increasing overcapitdization of the BSAI fisheries, the
NPFMC implemented a new program, the Vessel Moratorium Program (VMP), to stem the flow of
additiond, unneeded vessals and capitd investment into the fisheries under the Council’ s authority. On
January 1, 1996, regulations establishing that program took effect. Under the VMP, new vessals were

3 Atthetime of trid, Arctic King was in the process of concluding its operations.

4 Competition was between vessals within a sector (e.g. inshore, offshore), each sector having
been alocated a maximum quota of fish. Competition had become so fierce that what had been ayear-
round fishing season had effectively contracted to gpproximately 85 or 90 days.
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prevented from entering the Alaska groundfish fisheries, including the BSAI pollack fishery. Those
desiring access to the fishery were required to procure a morato-rium permit issued by the NMFS. To
qudify for such a permit, the owner of afishing vessel had to demondrate that it had landed a
moratorium species (e.g., pollack) between January 1, 1988, and February 9, 1992. While the VMP
alowed moratorium qudification to be transferred upon the approva of aregulatory authority, 50
C.F.R. 8 679.4(c)(8)-(9) (1998), the moratorium permits, like the regular federd fisheries permits,
were not transferable® The VMP regulaions aso provided that such permits “represent only a
harvesting privilege that may be revoked or amended” and that do not giveriseto an “interest that is
subject to the ‘takings provisions of the Fifth Amendment.” 50 C.F.R. § 679.4(a)(6) (1998).
Although the VMP was successful in limiting new accessto the BSAI fisheries, it was not intended to
resolve the problem of excess harvesting capacity in the BSAI fishery, but instead was an interim
mesasure designed to provide temporary industry stability while abroader solution to overcapitalization
was worked out.

When the Arctic Trawler returned from Russian watersin August 1997, its owners decided to
sl the vessd rather than use it to fish in the Alaska groundfish fisheries. They were prompted, at least
in part, by the expense of maintaining the aging vessel and preparing it to go fishing — the vessd’s
moorage cost, alone, was between $600,000 and $900,000 per year. To enhance the value of the
ship, plaintiff gpplied for and received both a Coast Guard certificate of documentation (with afishery
endorsement) and, in September 1997, aVMP permit. At thistime, however, Arctic King did not
obtain afederd fisheries permit — aso required to fish in U.S. waters — because it had no intention of
actudly using the vesd to fish. Taken together, the various decisions made by plaintiff’ s management —
going to Russa and not fishing upon return — | eft the vessal with no reported domestic caich history
after June of 1995.

Between the fdl of 1997 and the summer of 1998, plaintiff recelved severd offersto purchase
the vessdl and even entered into afew purchase and sde agreements with potentia buyers. For various
reasons, none of those agreements were consummeated. Finaly, on August 20, 1998, Arctic King
entered into a purchase and sale contract with Trinity Seafoods, LLC (Trinity) to sell the Arctic Trawler
for $2 million. Although he had origindly asked $4.5 million for the vessd, the former president of
Arctic King, Mr. Rick Rees, tedtified that plaintiff agreed to $2 million because it “was a reasonable
offer from a legitimate buyer.”® Even with this agreement looming, however, Arctic King did not obtain

> 50 C.F.R. 8§ 679.4(c)(9)(i) (1998) (indicating that “a moratorium permit is not transferable or
assignable’); 50 C.F.R. § 679.4(b)(8) (1998) (indicating that a“ Federa fisheries permit . . . isnot
trandferable or assgnable and is vaid only for the vessd for which it isissued”).

® Another potentia buyer, which had aso offered $2 million, backed out of its purchase
agreement with plaintiff by invoking a contingency dause relating to “magor mechanica problems’ with
the vessel. While Mr. Rees did not believe these problems to be “magor,” he conceded that “some
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afederd fisheries permit for the Arctic Trawler until August 12, 1998, just before the purchase and sale
agreement was executed.
C. Therulesgoverning pollack fishing change.

On October 1, 1998, the NPFMC and the NMFS issued find regulations to implement the
License Limitation Program (LLP), replacing the VMP. See Fisheries of the Excdlusive Economic Zone
off Alaska LLP Program, 63 Fed. Reg. 52642-01 (Oct. 1, 1998). Viathe Federd Register, these
agencies natified the fishing industry that the new regulatory regime was merdy an “interim step toward
amore comprehensve solution to the conservation and management problems inherent in an
overcpitdized fishery.” 1d. at 52,643.” To obtain an LLP permit and, thereby, continue fishing in
Alaska groundfish fisheries after January 1, 2000, a vessdl was required to have at least one
documented harvest of any amount of licensed limitation groundfish speciesin two distinct periods. a
generd qudlification period (January 1, 1988, through June 27, 1992) and an endorsement qualification
period (January 1, 1992, through June 17, 1995). 50 C.F.R. 8 679.4(k)(4)(i). Unlike the genera
qudification period, the endorsement qualification period was species specific. These dud
requirements were “intended to ensure that only those vessal owners with both past dependence and
recent participation in the fishery quaify.” 63 Fed. Reg. at 52642-43.

The purpose of the LLP wastwofold: Firg, like the VMP, the LLP sought to restrict the
number of vessdls that could engage in fishing operations within the Alaska groundfish fisheries,
including the BSAI pollack fishery. Second, the LLP endeavored to redtrict fishery access to those
vessdl owners with both past dependence on, and recent participation in, the fishery. Consistent with
these purposes, the FMP for the BSAI pollack fishery dlocated a harvest quota among competing
sectors of the fishery, asfollows. 7.5 percent was dlocated to western Alaska native communities; the
remaining 92.5 percent was divided between vessdls serving on-shore processing plants in Alaska (35
percent) and vessels associated with at-sea processing (65 percent). Like the VMP, however, the
LLP did not solve the problem of overcapitdization of the BSAI pollack fishery — it merely capped the
exiging capitdization and redlocated quotas among existing participants.

Unmollified, members of the pollack industry continued to lobby Congress for a broader
solution that would meet the problem of overcapitdization head on by reducing the number of
participantsin the BSAI pollack fishery. In September of 1998, around the time that Arctic King

metal” was found in two of the three main propulson engines. Arctic King undertook to rebuild the
engines due, in part, to this metal; no other capitd improvements, however, were made.

" The Federd Register dso noted: “The LLP is designed to be a framework program to which
other programs (e.g., vessd and license buyback, individua bycatch accountability, and individud
fishing quotas) could be added to reduce capitdization in the future. . .” 63 Fed. Reg. 52643, 52643
(October 1, 1998).
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contracted to sall the Arctic Trawler to Trinity Seafoods, Mr. Rees learned of proposed Federal
legidation that might effect the Arctic Trawler’ s ability to fish for pollack; however, he believed that the
vesse would il be qudified to fish despite the legidation. That proposed legidation ultimatdy became
the AFA, enacted on October 21, 1998, Pub. L. 105-277, 88 205-13, designed, at last, not only to
address comprehengvely the overcapitalization in the BSAI pollack fishery, but to do so, with the
express purpose of dlowing al the vessdsin that fishery to operate more efficiently.® At the time this
Satute passed, the Arctic Trawler was till owned by plaintiff.

In generd, the AFA addressed the problem of overcapitdization by excluding certain vessels
that had previoudy participated in the fishery and then redllocating the pollack harvest among a reduced
number of participants. Toward these ends, subtitle | of the AFA created new standards for citizen
ownership of vessals engaged in U.S. fisheries, while Subtitle |1 atered the exigting regulatory regime
governing the BSAI pollack fishery. Severa sections of the AFA deding with the BSAI pollack fishery
are particularly relevant to the resolution of this case:

Section 206 of the AFA modified the existing BSAI pollack fishery
sector dlocation. It dlocated ten percent of the total allowable catch of
pollack in the BSAI fishery to western Alaska native communities, with
the remaining 90 percent (after deduction for bycatch of pollack) being
divided among catcher-vessels harvesting pollack for onshore
processing (50 percent), catcher-processor vessdls including associated
catcher vessals (40 percent), and catcher-vessals harvesting pollack for
processing by motherships at sea (10 percent). This provison became
effective on January 1, 1999.

Section 207 of the AFA, in conjunction with section 209, engineered a
“buyout” of nine named factory trawlers and the transfer of their pollack
catch higtory to the onshore sector of the fishery. With the exception of
the F/V American Empress, dl of these large trawlers were required to
be scrapped; the F/V American Empress was prohibited from fishing
for any stock of fish that occurs within the EEZ of the United States.

8 Asnoted in the report of one of plaintiff’s experts, Mr. Steven Hughes, the “failure to limit
fishing effort and other failures by [regulatory authorities] to rationdize the BS/Al pollack fishery,
basicaly caused industry members to seek other means of securing fishing rationdi-zation. This
rationdization came in the form of the AFA.” Asaresult of the AFA, “[t]herush for fish. . . inthe
pollack fishery was basicaly ended,” which according to Mr. Hughes s testimony not only benefitted
the pollack fishery, by improving fleet safety and increasing production efficiency and profitability, but
a0 benefitted vessd's operating in other Alaska ground fisheries, aswll.

-6-



AFA, 8 207(d)(1)(A). These vessalswere made permanently indigible
for afishery endorsement or for any present or future limited access
system permit in any fishery within the EEZ of the United States. In
addition, section 209 extinguished “any dams (including relating to
catch higtory) associated with such vessds that could qualify any
owners of such vessdls for any present or future limited access system
permit in any fishery with the [EEZ] (indluding a vessdl moratorium
permit or license limitation program permit in fisheries under the
authority of the North Pecific Council).” The AFA contained no other
buyout provison.

Findly, section 208 of the AFA identified specific vessds that could
continue to participate in the BSAI pallack fishery, primarily by naming
the vessd's and their officid Coast Guard documenta-tion numbers.®
Other unnamed vessds could qudify to fish in the BSAI pollack fishery
only if their owners could demongtrate certain pollack harvest amounts
in1997. AFA, § 208(e)(21)."°

The Arctic Trawler was neither selected for the buyout nor among the named vessels dlowed to
continue fishing in the BSAI pollack fishery. See AFA, 8§ 208(e)(1-20). Moreover, it did not qualify to
continue operating under section 208(e)(21) because it had no recent catch history. Thus, despite the
lobbying efforts of Mr. Rees, the AFA essentidly cut plaintiff out of the BSAI pollack fishery.™

® Mr. Hughes testified that none of the vessdlsincluded by name in this provision were required
to have fished in particular yearsto be so included. Mr. Hughes aso pointed out that severd “named
vesss,” during certain years, had not recorded any catch history of pollack. However, aswill be
discussed further below, dl of the “named vessals’ had some pollack history recorded in either 1997 or
1998; by contrast, the Arctic Trawler had no recorded pollack catch for the years 1996-1998. Mr.
Hughes, therefore, erred in concluding that “[t]he way the American Fisheries Act gpproached this
problem [of continued fishery digihbility], there was not a consstent sandard.”

19 The vessd known as the F/T Ocean Peace (Ocean Peace) was the only vessdl that applied,
and was found eligible, for continued participation in the BSAI pollack fishery pursuant to this
provison.

11 In his expert report, Mr. Hughes noted: “[t]he AFA effectively diminated the pollock fishing
rights of the first American flag factory trawler to enter the BS/Al pollock fishery. Further, the AFA
eliminated the pollock fishing rights of the U.S. flag catcher processor with the longest history in the
BS/AI pollock fishery.” According to Mr. Hughes, “the AFA diminated this F/T Arctic Trawler from
the 1999 and future years BS/Al pollock fishery solely because it did not operate in the year 1997 —a
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By their terms, sections 206 and 208 of the AFA were to expire on December 31, 2004,
unless extended through regulations recommended by the NPFM C and adopted by the Secretary of
Commerce. However, on November 28, 2001, these provisions became permanent through an
amendment to the AFA contained in the Department of Commerce and Related Agencies
Appropriations Act, 2002, Pub.L. No. 107-77, 115 Stat. 748, 779.

D. Post-AFA developments.

Reciting that their actions were “aresult of the enactment of the American Fisheries Act,” on
October 28, 1998, Arctic King and Trinity amended the contract for the sde of the Arctic Trawler to
reduce the purchase price to $750,000 — $1.25 million less than in the origina contract. The
amendment provided that the pollack surimi processing equipment would be removed from the vessd
and sold separately, with the buyer and sdller splitting the sales proceeds — Arctic King eventudly
redlized $39,900 from the sde of this equipment. Trinity assigned itsinterest in the purchase and sde
contract to United States Seafoods, Limited Partnership. The sde of the Arctic Trawler and its
associated fishing rights closed on November 25, 1998, with United States Seafoods then taking title.'?
When United States Seafoods subsequently changed its name to Seafreeze Alaska, Limited
Partnership, the Arctic Trawler was renamed the Seafreeze Alaska.

On the basis of the fishing history developed by plaintiff, the Seafreeze Alaska obtained aLLP
permit for the vessal. The vessdl currently possesses al of the certificates, permits, and licenses
necessary to fish in the Alaska groundfish fisheries, except for BSAI pollack, and is currently fishing
pursuant to those permits.

E. Procedural history of this case.

On February 1, 1999, plaintiff filed acomplaint in this court seeking to recover for an aleged
uncongtitutiond taking of the Arctic Trawler effected by the enactment of the AFA. Faintiff seeks

year completely beyond the Federd Moratorium and LLP qudification periods established by the
NPFMC and approved by the Secretary of Commerce.”

12 Mr. Hughes tedtified that lending banks are known to take a security interest in fishing
licenses, or other fishing “rights,” due to the value they impart to an associated fishing vessd. Because,
under various regulatory schemes, avessd’sfishing history (i.e., catch history) is the basis upon which
fishing licenses are granted, avessd’ s fishing higtory is dso frequently the subject of sde. In the words
of defendant’ s expert, Mr. John Dunnigan, Director of the Office of Sustainable Fisheries (Nationa
Marine Fishery Service), “catch higtory isimportant only to the extent that it reflects whet the. . .fishery
managers have decided they' re trying to achieve with their fishery management program.” Mr. Hughes,
under cross-examination, basicaly agreed with this propostion.
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ether the $1.25 million aleged diminution in contract price or the amount alotted each vessdl under the
buyout provisions of the AFA (gpproximately $10 million minus the benefits Arctic King received from
thesde). On February 1, 2000, the court granted amotion by Seafreeze Alaskato intervenein the
pending suit. Seafreeze Alaska s intervening complaint argues dternatively that, if the AFA effected a
taking, ether the current fishing rights of the vessdl should be maintained or Seafreeze Alaska should be
the primary recipient of any payment made through the buyout program, with Arctic King receiving no
more than the $1.25 million reduction in contract price.

On December 18, 2000, defendant filed a motion for summary judgment. The case was
subsequently reassigned to the undersigned judge. I1n an unpublished decision rendered April 10, 2002,
this court concluded that there were genuine and material questions of fact which precluded defendant’s
motion from being granted. In that opinion, this court determined that “the res at issue hereis the vessal
itself, whose value was dlegedly diminished by the passage of the AFA” and that the “[a]pplication of
the regulatory takingstest is gppropriate.” In addition, the court noted possible factud questions
regarding whether the fishing history of the Arctic Trawler impacted its vaue, “and whether such history
somehow condtitutes a separately vaued ‘asset’ that [could or] could not be taken.” In light of
“materid and genuine questions of fact,” this court denied defendant’s summary judgment mation.

Sedfreeze Alaska then filed a motion for summary judgment on May 13, 2002, arguing that
plaintiff could not maintain atakings clam in this case because it sold the fishing vessd at issue, and any
rights appurtenant thereto, before the effective date of the AFA. This court disagreed and ruled, on
Jduly 19, 2002, that plaintiff legaly was able to assert ataking as of the date of the AFA’ s enactment.

Finaly, on October 8, 2002, the court denied plaintiff’s motion in limine to exclude the expert
reports and testimony of two defense witnesses. The court, on that date, likewise denied defendant’s
motion for reconsderation of its earlier summary judgment ruling, and defendant’s motion in limine
regarding Arctic King Fisheries damages clams.

F. Trial: expert trial testimony on valuation.

Trid followed in Seettle, Washington between November 18-21, 2002. The sole issue was
whether passage of the AFA effectuated a taking of the Arctic King. As described in greater detall
bel ow, resolution of that issue requires the court to consider three factors identified in Penn Central
Transportation Co. v. New York City, 438 U.S. 104 (1978), focusing on: (i) the character of the
government action; (ii) the extent to which the regulation interferes with reasonable investment backed
expectations; and (iii) the economic impact of the regulation on plaintiffs property. In an effort to
address these factors, each side presented appraisa reports, aswell as other reports and testimony by
severa experts.

Despite this court having focused the inquiry here on the impact of the AFA on the vadue of the
vesH, plantiff’s expert, Mr. Steven Hughes, testified primarily about “the reduction in vaue of the
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Arctic Trawler’ sfishing rights as aresult of losing its ability to fish in the pollock fishery because of the
American Fisheries Act.” He placed the loss between $11.7 and $16.8 million.®* The low-end of that
range was based on vaues Mr. Hughes extrapolated from the AFA itself, which he viewed as
“badicdly transferr[ing] 95,000 metric tons of pollock from the off-shore sector to the in-shore sector”
in exchange for the buyout. Because $95 million was paid to the off-shore sector under the buyout,
Mr. Hughes reasoned that the inshore sector paid, in essence, $1,000 for each metric ton of pollack
transferred.’* Mr. Hughes then multiplied the latter figure by the Arctic Trawler' s average catch per
year during the LLP qudifying period of 11,700 metric tons and determined that, by not being included
inthe AFA, the Arctic Trawler had “logt” $11.7 million. The $16.8 million figure (i.e., the high-end of
the evaluated loss), was smilarly caculated by multiplying the average sae price of CDQ pollack?®®
during the LLP period of $240 per metric ton by the number of tons that Mr. Hughes assumed the
Arctic King would have caught over asx-year period of time (calculated by multiplying the 11,700
metric ton annual average discussed above times six). 2

13 Mr. Hughes reached this conclusion despite stating in his expert report that the Arctic
Trawler's“ August 20, 1998, agreed upon price [of $2 million] was based upon LLP qudification.”

14 Mr. Hughes, however, failed to account for the value of the vessals themsdlves, eight of
which were required to be scrapped, instead attributing the payment entirely to the fishing “rights.”
Indeed, Mr. Hughes admitted that he “wouldn’t be qudified” to render an opinion asto “the vaue of
the vessds” Hisview of the “buyout” was that it was designed smply to effect “aretirement of catch
history from one sector that had vessels associated with it.”

5 The Community Development Program created a set-aside for Alaskan native commu-nities
cdled the community development quotaor CDQ. Remaining sector dlocations (e.g., to factory-
trawlers, in-shore sector, etc.) are made after subtracting the CDQ and the bycatch limits from the
total-allowable catch amount. That balance, distributed among the various sectors, is known asthe
directed pollack fishing dlocation. According to Mr. Hughes, the native communities have “ sold [their
CDQ)] every year to whoever would buy it for the most money.”

16 Asapart of thislater approach, Mr. Hughes assumed that the Arctic Trawler would be able
to actudize its historica average (during the LLP quaifying period) catch per year of 11,700 metric
tons. However, on cross-examination, he acknowledged that not all of the catcher proces-sors digible
to fish under the AFA, in fact, are actively engaged in the BSAI pollack fishery “because it's more
efficient not to have them fish.”

In his expert report, Mr. Hughes presented a third vauation gpproach, this time vauing what
the Arctic Trawler would have been worth had it qudified to continue pollack fishing under section
208(e)(21) of the AFA. As noted, the Ocean Peace qualified under that provision and, according to
the expert report, was alowed a pollack harvest of approximately 4500 metric tons. On cross-
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Mr. Hughes did not attempt to value ether the vessdl itsdlf, or even, for that matter, the value of
the fishing permits which Arctic King held for the Arctic Trawler, prior to the enactment of the AFA.
Nor did he opine asto the vaue of the Arctic Trawler absent the ability to fish for pollack just after the
enactment of the AFA. Rather, Mr. Hughes focused on what, in his view, plaintiff should have received
under the AFA, summarizing his vauation testimony as follows: “If the Arctic Trawler had been
included in the AFA and if the qualification criteriahad been therulesof the LLP. . . the 11,700 metric
tons would have been their catch history” and “[t]he vaue of that catch history would have been in the
range of $11.7 to $16.8 million.”

Another of plaintiff’s experts, Mr. Ronald Graves, a ship broker, placed the value of the Arctic
Trawler if “it had been digible to fish in the pollack fishery after October 21, 1998 at between $6 and
S million.r” Mr. Graves took into account both the generd condiition of the vessel and sdes of
comparable vessels. One of the comparable vessdls that played arolein Mr. Graves analysis was the
F/V Brown’s Point (Brown'’s Point), which sold for $1.5 million on or about July 8, 1998, and was
resold for $2.5 million shortly before the passage of the AFA. Mr. Graves stated that, in his opinion,
“[t]he Arctic Trawler. . . definitely had a higher vaue than the Brown's Point.” However, the Browns
Point was a newer vessdl, congtructed gpproximately a decade after the Arctic Trawler, and had a
different and better propulsion/dectrica syslem. Moreover, the sdle prices quoted above reflected not
only the vaue of that vessd and its fishing history, but aso its fishing rights under the prior regulatory
regimes.

Like Mr. Hughes, though, Mr. Graves vaued neither the Arctic Trawler nor its fishing licenses
or history at a point in time prior to the enactment of the AFA. While Mr. Graves attempted to broker
the Arctic Trawler, he admitted that plaintiff never received an offer gpproaching its origind, $4.5
million asking price. In fact, dl of the offers had been “in the $2 million to $2.5 million range” inclusive
of the vessdl’ sfishing rights. Notwithstanding, Mr. Graves indicated that his actud experiencein
marketing the vessel played “[v]ery littl€’ role in his expert opinion. Findly, in response to questioning

examination, however, Mr. Hughes admitted that he had made an error, and that the Ocean Peace had
an dlocation of closer to 2000 metric tons. Indeed, Mr. Hughes subsequently corrected his expert
report, calculating the Ocean Peace' s pollack take to be worth approximately $2 million. He
conceded, though, that, had the Arctic Trawler qudified under that same AFA provision, both it and
the Ocean Peace would have had to compete for the aforementioned 2000 metric tons of pollack.

1 Mr. Graves attributed between $600,000 and $1.5 million to the vessd itsdlf, with the
remaining sum being the vaue of the pollack quota“had it been able to fish under the AFA.” At one
point, Mr. Graves speculated that the value of the Arctic Trawler with its fishing rights might have been
“in the neighborhood of $11 to $14 million.” He explained, however, that dl of hisvauation
approaches were premised on what the Arctic Trawler’s pollack alocation would have been had it
been included under various provisions of the AFA.
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by the court, Mr. Graves conceded that the $2 million actua contract price represented a“very fair
[pre-AFA] market vaue’ of the Arctic Trawler, including its associated fishing history and rightsin
exisience under the previous regulatory regime. In terms of the post-AFA vaue of the Arctic Trawler,
Mr. Graves, also in response to a question by the court, indicated that the $750,000 sales price was
within the fair market vaue “range”

Defendant’ s expert, Mr. Jack McFarland, a marine surveyor, was retained by the government
both to conduct a survey of the Arctic Trawler condition and to vaue the vessdl before and after the
passage of the AFA. He physicaly ingpected the vessdl over atwo-day period in June 2000. In his
opinion, the Arctic Trawler “was [in] between poor and average [physical] condition” — not surprising,
in hisview, asit ispossbly “the oldest”vessd of itskind in the Alaskan fleet. Nonetheless, Mr.
McFarland placed the fair market vaue of the Arctic Trawler, pos-AFA, at $2.9 million, excluding
from his assessment the vaue of the Arctic Trawler's catch history and fishing licenses. His estimation
of the pre-AFA vadue of the Arctic Trawler was lower, in the range of $500,000 to $850,000. Mr.
McFarland explained that the higher, pos-AFA assessment was attributable to significant upgrades
made to the vessal between 1998 and 2000.*® He tedtified that, as of October 1998, based upon the
documentary materids that he reviewed concerning the Arctic Trawler, the vessd wasin no condition
successfully to prosecute the pollack fishery. Indeed, he highlighted that the vessdl “came back from
Russain poor condition and sat for. . .severd years. . . [I]t takes quite a bit more to get avessd up
and operating after that time frame.” Severa of Mr. McFarland' s key observations were confirmed by
Mr. Joseph Doherty, president of Seafreeze Alaska.'®

. DISCUSSION

18 During cross-examinaion Mr. McFarland explained that, in its new configuration as a“head
and gut” (H & G) trawler, the vessd is more versdtile and thus able to target species of fish other than
pollock. In 1998, by comparison, the verstility of the vessd was limited not only due to the fact that it
was configured only to fish for pollack, but aso because it had antiquated trawl and freezing systems.

19 Mr. Doherty, who was intimately involved with the vessd’ s purchase and renovations,
testified that the Arctic Trawler was not mechanicaly fit to go fishing when Seafreeze Alaska took
possession of it. He estimated that it cost “upwards of $500,000” to prepare the vessdl to fish, and that
his company had spent “in excess of $1.5 million just in improvements.” While Seafreeze Alaska Hlill
spends between $600,000 and $300,000 on maintenance costs for the vessel, which now primarily
fishes for mackerd, cod, flathead sole, rock sole, Pacific Ocean perch, and ydlowfin sole, the vessd
was profitable in 2001, and, as of trid, waslikely to be soin 2002, aswell. Aswill be discussed in
greater detail below, Mr. Doherty testified that the vessel has benefitted from the so-called * sideboard”
provisons of the AFA (section 211), which st limits on how much other groundfish the pollack sector
can take, “whereas there used to be no line between the two [sectors].”
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In deceptively smple terms, the Takings Clause of the Fifth Amendment commands: “[N]or
shall private property be taken for public use, without just compensation.” U.S. Congt. amend. V. As
recently explained by the Supreme Court, “[t]he am of the Clauseisto prevent the government ‘from
forcing some people aone to bear public burdens which, in al fairness and justice, should be borne by
the public asawhole’” Eastern Enterprisesv. Apfel, 524 U.S. 498, 522 (1998) (quoting
Armstrong v. United States, 364 U.S. 40, 49 (1960)); see also Palazzolo v. Rhode Idland, 533
U.S. 606, 618 (2001). Along these lines, Justice Holmes long ago opined that, “while property may be
regulated to a certain extent, if regulation goes too far it will be recognized asataking.” Pennsylvania
Coal Co. v. Mahon, 260 U.S. 393, 415 (1922); see also Palazzolo, 533 U.S. a 617. Thisfamiliar
language is the genesis of the so-cdled regulatory takings doctrine, firg invoked to chalenge mining and
zoning laws, but here raised in contending that modifications made to the Federa program for managing
fisheries effectuated a taking of plaintiff’s property.

The Federd Circuit has developed atwo-part test for evaluating such atakings clam.?® Under
the firgt prong of this test, the court must evaluate whether the claimant has a“ property interet” that
was affected by the government action. Maritrans, 342 F.3d at 1351; Santa Fe Pacific RR. Co. v.
United Sates, 294 F.3d 1336, 1344 (Fed. Cir. 2002); see also Store Safe Redlands Assocs. v.
United States, 35 Fed. Cl. 726, 734 (1996). Frequently, this requires the court to sort among various,
sometimes overlapping, claimed interests, some of which may be in the nature of property compensable
under the Fifth Amendment and others of which not. See, e.g., Maritrans, 342 F.3d at 1352-53;
Conti v. United States, 291 F.3d 1334, 1343 (Fed. Cir. 2002); Commonwealth Edison Co. v.
United States, 271 F.3d 1327, 1338-39 (Fed. Cir. 2001). In this same vein, the court must
sometimes ascertain which of severa possessed interests were actudly affected by the government
action, that is, which was truly the property owned by the claimant that was arguably taken. See Boise
Cascade Corp. v. United States, 296 F.3d 1339, 1343 (Fed. Cir. 2002); Branch v. United Sates,
69 F.3d 1571, 1575 (Fed. Cir. 1995), cert. denied, 519 U.S. 810 (1996) (“In andyzing atakings
clam, acourt must first determine what was teken”); Adams v. United States, 2003 WL 22339164 at
* 510 (Fed. Cl. 2003). Far from being doctrinaire, these antecedent inquiries are critical lest the court
aoply theright test to the wrong corpus, and yield seemingly vaid, but ultimately mideading results. See
Cane Tennessee, Inc. v. United States, 54 Fed. Cl. 100, 104 (2002) (“It is essentia to determine the
scope and nature of plaintiff’s property interest to decide whether there has been ataking”).

Having identified the property interest, if any, that is the subject of the dleged taking, the court
must then determine whether there has, in fact, been ataking. See Maritrans, 342 F.3d at 1351; M&J

20 See, Maritrans, Inc. v. United States, 342 F.3d 1344, 1351 (Fed. Cir. 2003); Cienega
Gardensv. United States, 331 F.3d 1319, 1328 (Fed. Cir. 2003); Chancellor Manor v. United
States, 331 F.3d 891, 901-02 (Fed. Cir. 2003); M&J Coal Co. v. United Sates, 47 F.3d 1148,
1153-54 (Fed. Cir. 1995).
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Coal, 47 F.3d a 1154. A property owner may show that the government has effectu-ated a
“categorica taking” by demongtrating that a regulation has denied the property owner of “dl
economically beneficid or productive use of land.” Lucas v. South Carolina Coastal Council, 505
U.S. 1003, 1015 (1992). Such is not the case here, but that does not end our inquiry. Rather,
“[w]here aregulation places limitation on [property] that fal short of iminating al economicaly
beneficid use,” the Supreme Court has stated, “ a taking nonetheless may have occurred depending on
acomplex of factors” Palazzolo, 533 U.S. at 617; see also Brown v. Legal Foundation of Florida,
123 S.Ct. 1406, 1416 (2003) (noting that such cases require an “ad hoc factud inquiry”); Tahoe-
Serra Pres. Council Inc. v. Tahoe Reg’| Planning Agency, 535 U.S. 302, 335 (2002) (must
determine whether under “al the relevant circum-stances’ ataking is established). 1n 1978, the
Supreme Court added some framework to thisinquiry by identifying three criteriathat are particularly
sgnificant in determining whether governmenta action condtitutes ataking: (1) “[t]he economic impact
of the regulation on the daimant;” (2) “the extent to which the regulation has interfered with distinct
investment-backed expectations;” and (3) “the character of the governmentd action.” Penn Central,
438 U.S. at 124; see also Palazzolo, 533 U.S. at 617.%

The court will review the gpplication of the Penn Central factors, and the evidence that relates
thereto, but only after recapping its prior rulings defining the property interests that are a issue here.

A. Cognizable property interest.

“The Condtitution neither creates nor defines the scope of property interests compensable under
the Fifth Amendment,” the Federa Circuit recently instructed, “but rather defines the requisite property
rights by reference to ‘existing rules and understandings  and ‘ background principles derived from an
independent source, such as state, federa, or common law.” Maritrans, 342 F.3d at 1352 (quoting
Lucas, 505 U.S. at 1030)); see also Phillips v. Washington Legal Found., 524 U.S. 156, 163-64
(1998). In the case sub judice, this court has dready defined the property interest at issue in resolving
the parties' cross-motions for summary judgment, holding that “[&lthough plaintiff advances various
property interests that were dlegedly taken by the AFA, in the court’ s view, theres a issue hereisthe
vess itsdf, whose value was dlegedly diminished by the passage of the AFA.” Arctic King
Fisheries, Inc. v. United Sates, Slip Op. No. 99-49 (April 30, 2003) (citing American Pelagic
Fishing Co., L.P. v. United States, 49 Fed. Cl. 36, 46 (2001) (American Pelagic 1)).? Denying

21 See also Good v. United Sates, 189 F.3d 1355, 1360 (Fed. Cir. 1999), cert. denied,
529 U.S. 1053 (2000); Loveladies Harbor, Inc. v. United States, 28 F.3d 1171, 1179 (Fed. Cir.
1994); Florida Rock Indus., Inc. v. United Sates, 18 F.3d 1560, 1567 (Fed. Cir. 1994); Creppel
v. United Sates, 41 F.3d 627, 631 (Fed. Cir. 1994).

22 Qubsequent to this ruling, Judge Bruggink issued a second opinion in American Pelagic, in
which he held that the enactment of |legidation retroactively revoking fishing permitsissued to the owner
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defendant’ s motion for reconsideration, the court reaffirmed this ruling in its pretrid order, rgecting, yet
again, defendant’ sreliance on Conti v. United States, 48 Fed. Cl. 532, 537 (2001), aff’d, 291 F.3d
1334, 1340, 1343 (Fed. Cir. 2002), for the proposition that plaintiff had no protected property interest
here. By way of didtinction, the court reiterated that, unlike plaintiff here, the fisherman in Conti aleged
in his complaint only the taking of a particular use of hisvesH, e.g., fishing for swordfish usng gilinets,
Conti, 48 Fed. Cl. at 537. In addition, it held “Conti does not preclude this court from hearing
testimony on the vaue of the vessdl’ s ‘fishing history,” to the extent that the marketplace views such
history as appurtenant to the vessd.”?

The Federd Circuit’ srecent decison in Maritrans, supra, confirms the correctness of these
rulings. Inthat case, owners of atank barge fleet brought suit dleging that the Oil Pollution Act of 1990
(OPA), Pub. L. No. 101-380, § 4115, 104 Stat. 484 (1990), by generdly requiring that al tank
vessels engaged in marine transportation of oil products be double-hulled, effectuated a regulatory
taking of their sngle hull tank barges. Sweeping aside various arguments made by the parties asto
what was and was not property,?* the Federal Circuit held that the property interest affected by the
OPA was “the basic property interest that Maritrans hasin its single hull tank barges.” 342 F.3d at
1353. The court noted that “Maritrans has various rights in its barges that qualify them as property for

of afishing trawler effectuated atemporary taking of the trawler. See American Pelagic Fishing Co.,
L.P. v. United Sates, 55 Fed. Cl. 575 (2003) (American Pelagic I1).

2 |In these same rulings, the court rejected intervening-plaintiff’ s dlaim that plaintiff could not
assert that the AFA effectuated a taking because it sold the vessdl prior to the statute' s effective date.
The Supreme Court, indeed, has made clear that the mere enactment of a satute may effectuate a
taking. See, e.g., Suitamv. Tahoe Reg’'| Planning Agency, 520 U.S. 725, 736
n. 10 (1997); Keystone Bituminous Coal Ass nv. DeBenedictus, 480 U.S. 470, 494 (1987); Hodel
v. Virginia Surface Mining & Reclamation Ass'n, Inc., 452 U.S. 264, 295 (1981); see also
Brubaker Amusement Co., Inc. v. United States, 304 F.3d 1349, 1358 (Fed. Cir. 2002) (noting this
in obiter dicta). Were the law otherwise, Congress could enact a confiscatory statute with an
extended effective date and thereby minimize its takings liability as affected busnesses were sold or
liquidated before the statute took effect. While takings claims based upon the mere enactment of a
datute face an “uphill battle” the anadyss employed in testing such cdlams il centers on the Penn
Central factors. Keystone, 480 U.S. at 495; see also Hodel, 452 U.S. a 297. Such an analysisis
particularly apt here snce the AFA, as enacted, |ft little to chance as to whether plaintiff would qudify
for either a pollack alocation or abuyout — it could not.

4 For example, the court rejected the government’s claim that because “Maritrans utilizes its
sangle hull tank barges on the navigable waters of the United States, the property interest Maritrans
assartsisthe use of its vessal's on such waterways, which . . . isnot a protected property interest.”
342 F.3d at 1352-53.
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Fifth Amendment purposes,” among them the right to “sell or otherwise or otherwise dispose of the
barges,” to * possess and transport them,” or to “ater them by adding a second hull.” 1d. In so holding,
the court drew the same anaogy to Conti as this court had, opining that “Maritrans' interest in its tank
bargesis not unlike the interest that Paul Conti had in his swordfishing vessd . . . and his swordfishing
netsand gear.” 1d. The court further noted that “[w]e found that, while Mr. Conti’ s permit did not
condtitute a cognizable property interest under the Fifth Amendment, his boat, nets, and gear did.” 1d.
(ating Conti, 291 F.3d at 1342-43). “In short,” the court concluded, “Maritrans property interest in
its barges was not compromised by the nature of itsclam.” 1d.

Asin Maritrans, American Pelagic and other cases, the focus of the taking analysis here thus
fals squarely on the vessdl and its associated equipment. See Armstrong, 364 U.S. at 46-48 (holding
that interest in vessel was property that could giverise to atakings claim); Osprey Pacific Corp. v.
United States, 41 Fed. Cl. 150, 154-55 (1998) (same). In reasserting this holding, however, it is
important to emphasize what isnot involved here in terms of property interests.

Firgt, nothing in the record suggests that the fishing licenses and permits that plaintiff possessed
were fundamentdly different from the licenses and permits that have repeatedly been held not to
condtitute compensable property under the Fifth Amendment. Aswas said by this court in American
Pelagic I, 49 Fed. Cl. at 46, “[l]icenses or permits are traditionally treated as not protected by the
Takings Clause because they are created by the government and can be cancelled by the government
and normdly are not transferable.” While, in part, such rulings are animated by concerns that the
government not be required to pay compensation for vaue that it created, see, e.g., United States v.
Fuller, 409 U.S. 488, 493 (1973), the mgority of decisons more smply concluded that the subject
permits or licenses lacked one or moreindicia of property — they were not fredy transferable, could not
be wielded to exclude others from the resource in question and could be modified or revoked by the
granting agency. See, e.g., Conti, 291 F.3d a 1341 (swordfish fishing permit); Alves v. United
Sates, 133 F.3d 1454, 1457 (Fed. Cir. 1998) (grazing preferences); Mitchell Arms, Inc. v. United
States, 7 F.3d 212, 215-17 (Fed. Cir. 1993) (firearm permit); Page v. United Sates, 51 Fed. Cl.
328, 339-40 (2001) (import permit); Bradshaw v. United Sates, 47 Fed. Cl. 549, 553 (2000)
(grazing permit); Hage v. United States, 35 Fed. Cl. 147, 171 (1996) (grazing preferences). Likethe
licenses and permits in these cases, the fishing licenses and permits possessed by plaintiff were not
fredy transferable, could not be wielded to exclude others from the BSAI fishery, and could be
modified or terminated by the relevant agencies virtudly a will. They too, then, are not property.

But naither the rule involving licenses/permits nor its underlying rationde precludes
consderation here of the fishing history of the Arctic Trawler, insofar asit is a condituent element of
that which clearly is property — the vessdl itsdf. Per contra. The Federd Circuit recently reiterated
that the permit/license rule is “limited to those cases in which the interest does not inhere to some
property thet the plaintiff ownsindependently.” Cienega Gardens, 331 F.3d at 1335; see also United
Nuclear Corp. v. United States, 912 F.2d 1432, 1437 (Fed. Cir. 1990). Asthese casesteach,
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every gick in the bundle of property rights inherent in the ownership of the vessd should and must be
consgdered in the takings andysis. That the fishing history, in some instances, can be sold separatdy
does not dter this concluson. Rather, as the Supreme Court only recently reemphasized in Tahoe-
Serra, the takings analyss requires congderation of the “parcel asawhole’ —the“‘aggregate.. . . inits
entirety,’”” Tahoe-Serra, 535 U.S. at 328 (quoting Andrus v. Allard, 444 U.S. 51, 66 (1979); see
also Citizens Band of Potawatomi Indians of OKl. v. United States, 391 F.2d 614, 624 (Ct. Cl.
1967). Under this concept, it is no more appropriate for the government to exclude from the takings
andysisinherent features of the affected property that are more severely impacted by regulation than it
isfor a clamant to exclude those less so impacted.®

That said, other property interests lurking in the depths of plaintiff’s dams plainly are not
cognizable, particularly those predicated upon benefits that plaintiff might have received under the AFA,
but did not. Primarily through its experts, plaintiff asseverates, firdt, that, under the AFA, it was entitled
ether to abuyout of its vessdl or some pollack dlocation because it was Smilarly Stuated to the entities
that received those benefits and, second, that it should be compensated for not having received those
benefits. Approaching the takings issuein this liptical fashion, however, runs aground on the practica
fact that the AFA created no new property interests for plaintiff, either independently or as an inherent
part of thevessal. Cases, indeed, are legion that hold that the bare receipt of benefits under agatuteis
not a property interest within the meaning of the Fifth Amendment. See, e.g., United States R.R. Ret.
Bd. v. Fritz 449 U.S. 166, 174 (1980) (“Thereis no claim here that Congress has taken property in
violation of the Fifth Amendment, since railroad benefits, like social security benefits, are not contractud
and may be dtered or even diminated at any time.”); Zucker v. United Sates, 758 F.2d 637, 640
(Fed. Cir. 1985) (“a‘government fostered expectation’ that retirees will be provided retirement
annuities which will not be ravaged by inflation . . . does not rise to the level of “property’ protected by
the takings clause”’), cert. denied, 474 U.S. 842 (1985); Mack v. United States, 635 F.2d 828, 832
(Ct. Cl. 1980) (“Plaintiff does not have ataking claim under the just compensation clause because the
provisons of the Veterans Preference Act cited by plaintiff . . . that establish applicant digibility lists
do not create an interest in property subject to being taken for public use.”), cert. denied, 451 U.S.

%5 The sgnificance of including the fishing history, of course, depends, under the economic
impact prong, on the extent the market itself consders the fishing history of avessd in placing avaue
thereon, independent of its licenses and permits. In thisregard, it isincumbent upon the clamant to
show that the value of the property subject to regulation does not sweep in associated assets that do
not condtitute property. Thus, for example, if the vaue of avessd and its fishing licenses were $2
million under one regulatory regime and $1 million after that regime were changed, the dlaimant would
need to show the extent to which the lost vaue was attributed to that which is property it owned versus
that which isnot. In most cases, these complexities will wash out under the facts. Aswill be seen, that
isthe case here,
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913 (1981).%5 If Congress does not create property by establishing statutory obligations, a fortiori it
does not do so by withholding them —whatever attributes of property absent in the former instance are
al the more lacking in the latter.2” Accordingly, to the extent that plaintiff directly daimsthat the AFA
took its aleged entitlement to either abuyout or pollack alocation, it misses the mark entirely.

This should hardly seem a surprising proposition. To rule otherwise would be avkwardly to
engraft equal protection consderations onto thistakings case. But such a calus bridge between scion
and stock will not take for severd reasons. Firg, it would unduly expand the focus of the regulatory
takings andyss from burdensome, but otherwise valid government actions, to whether the government
acted arbitrarily in faling to confer a benefit. Congderation of the latter issue would collide with the
well-established principle that the action giving rise to ataking must be vaid. See Preseault v.
Interstate Commerce Comm'n, 494 U.S. 1, 11(1990); First English Evangelical Lutheran
Church v. Los Angeles, 482 U.S. 304, 315 (1987) (taking clause “isdesigned . . . to secure
compensation in the event of otherwise proper interference amounting to taking”).*® Second, asthe
tenor of plaintiff’s arguments amply illustrate, its hybrid gpproach begs the court essentidly to determine
whether Congress' decision not to confer a particular benefit rationally furthered a legitimate Sate
interest. See, e.g., Nordlinger v. Hahn, 505 U.S. 1, 11-12 (1992).% The latter consideration, while

% See also Lynch v. United States, 292 U.S. 571, 576-77 (1934); Sory v. Green, 978
F.2d 60, 63 (2d Cir. 1992); Hoffman v. City of Warwick, 909 F2d 608, 616-17 (1% Cir. 1990);
Jonesv. Reagan, 748 F.2d 1331, 1138-39 (9" Cir. 1984); Adams, 2003 WL 22339164 at *6-*7.

21" Carein this regard must be exercised not to analogize what is “ property” for purposes of the
Taking Clause and what might be viewed as a*“ property interest” under the Due Process Clause, asthe
two concepts are dissmilar. See Flemming v. Nestor, 363 U.S. 603, 610-11 (1960); Kizas v.
Webster, 707 F.2d 524, 538-40 (D.C. Cir. 1983).

28 See also Paul J. Boudreaux, The Quintessential Best Case for ‘ Takings' Compensation
— A Pragmatic Approach to Identifying the Elements of Land-Use Regulations that Present the
Best Case for Government Compensation, 34 San Diego L. Rev. 193, 218 (1997) (contrasting the
takings and equd protection analyses in this regard); for articles distinguishing between the takings and
due process analyses, see generally, Steven J. Eagle, Substantive Due Process and Regulatory
Takings: A Reappraisal, 51 Ala L. Rev. 977 (2000); John D. Echeverria& Sharon Dennis, The
Takings Issue and the Due Process Clause: A Way Out of a Doctrinal Confusion, 17 Vt. L. Rev.
695 (1993).

29 Assummarized in Nordlinger —

[T]he Equd Protection Clauseis satisfied so long asthereis a plausible policy reason
for the classfication, the legidative facts on which the classfication is goparently based
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centra in equal protection cases, is, a best, peripherd to the question whether property has been
“take[n]” under the Takings Clause*® Findly, adopting plaintiff’s approach ironicaly could lead to its
recelving relief under the Takings Clause that would be unobtainable under the Equa Protection Clause.
In the latter context, plaintiff would have to show, by reference to severability clauses and other
indications of legidative intent, that the proper way to remedy an arbitrary distinction would be to
extend, rather than nullify, the benefit conferred by Congress under the AFA. See, e.g., Davisv.
Michigan Dept. of the Treasury, 489 U.S. 803, 817-18 (1989); Heckler v. Matthews, 465 U.S.
728, 739-40 (1984). Here, plaintiff amply legps to the conclusion that, in the guise of just
compensation, it is entitled to benefits that Congress plainly chose not to confer.

For these and other reasons to be discussed below, the court believes that it islargely
inconsequentia whet plaintiff would have received had it been included in either the AFA’ s buyout
provision or pollack dlocation. Rather, the core issue here iswhether the AFA’s exclusion of plaintiff
from the BSAI pollack fishery effectuated ataking of the Arctic Trawler and property interests
appurtenant thereto. To that issue, the court now returns,

B. Regulatory taking factors.

We must determine whether the particular facts of this case, as anchored in the tria record,
condtitute a taking under the three-part Penn Central test. Aswill be seen, the foregoing discusson

rationally may have been consdered true by the government decisonmaker, and the
relationship of the classification to its god is not so attenuated as to render the
digtinction arbitrary or irrationd.

505 U.S. at 11-12 (citations omitted); see also Allied Stores of Ohio, Inc. v. Bowers, 358 U.S. 522,
527 (1959).

%0 See Lucas, 505 U.S. a 1027 n. 14 (rgjecting the notion that “the Takings Clause [ig] little
more than a particularized restatement of the Equa Protection Clause’); Nollan v. California Coastal
Com'n, 483 U.S. 825, 834 n. 3 (1987) (“[O]ur opinions do not establish that [the standards applied to
takings clamg] are the same as those applied to due process or equa protection clams. To the
contrary, our verba formulationsin the takings field have been quite different.”). While the arbitrariness
of agtatutory or regulatory digtinction might bear on the nature of the governmenta action under the
Penn Central andlys's, indicating, for example, that a particular clamant has been singled out, that
inquiry is not performed with the varying degrees of deference and assumptions of vaidity characteristic
of the equa protection analyss. See Nollan, 483 U.S. at 835 n.3; see also CharlesM. Haar &
Michaed Allan Walf, Euclid Lives: The Survival of Progressive Jurisprudence, 115 Harv. L. Rev.
2158, 2185-86 (2002); Jan G. Laitos, Takings and Causation, 5 Wm. & Mary Bill Rts. 359, 393-96
(1997).
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regarding the nature of the property interestsinvolved — and not involved — here considerably facilitates
this discusson.

1. Economic impact.

The firg criterion — the economic impact of the regulation —is “intended to ensure that not every
restraint imposed by government to adjust the competing demands of private owners would result in a
takingsclam.” Loveladies Harbor, 28 F.3d at 1176; see also Pennsylvania Coal, 260 U.S. at 413
(“Government hardly could go on if to some extent valuesincident to property could not be diminished
without paying for every such changein the generd law.”). The cynosure of this factor isthe changein
the fair market value of the subject property caused by the regulatory imposition —in other words, the
court must “compare the vaue that has been taken from the property with the vaue that remainsin the
property.” Keystone Bituminous, 480 U.S. at 497; see also Penn Central, 438 U.S. at 130-31;
Florida Rock, 18 F.3d at 1567. “The economic anadysis,” this court has noted, “is often expressed in
the form of afraction, the numerator of which isthe vaue of the subject property encumbered by
regulation and the denominator of which is the vaue of the same property not so encumbered.”
Walcek v. United States, 49 Fed. Cl. 248, 258 (2001), aff’ d, 303 F.3d 1349 (Fed. Cir. 2002); see
also Florida Rock, 18 F.3d at 1567; Brace v. United States, 51 Fed. Cl. 649, 653 (2002).

Having defined the subject property whose vaue, in two variations, is to be cgptured in this
economic anayss fraction, the court must next place vaues on the numerator and denomi-nator of that
fraction. For that purpose, one would expect the expert testimony and reports introduced &t tria to be
indructive. But, the bulk of the expert evidence floated by plaintiff on thisissue sinks of its own weight,
ether subbornly vauing the wrong asset by focusing on plaintiff’ s fishing licenses or the benefits it
dleged it should have received under the AFA, or by valuing the vessel and its equipment by
extrapolating from the vaue of benefits that were conferred on other parties by the AFA. Both
gpproaches ultimately do not hold water —the former does not vaue “property” that plaintiff possessed,
while the latter adopts a frame of reference that has nothing to do with the fair market vaue of the
astsin question.

A few words of eaboration on the latter point are warranted. In valuing the vessdl and its
equipment by reference to benefits that were conferred by the AFA on owners of alegedly smilarly-
dtuated vesds, plantiff’s experts sgnificantly deviated from fundamenta fair market vaue principles.
Under those principles, “fair market value® is generdly calibrated not to what Congress paid someone
esefor an asset or should have smilarly paid the damant. Rather, such vaueis “the price a which the
property would change hands between awilling buyer and awilling seler, neither being under any
compulsion to buy or sdl and both having a reasonable knowledge of relevant facts” United States v.
Cartwright, 411 U.S. 546, 551 (1973); see also Yancey v. United Sates, 915 F.2d 1534, 1542
(Fed. Cir.1990); Washington Metropolitan Area Transit Authority v. United Sates, 54 Fed. Cl.
20, 27 (2002). Nothing in the evidentiary record here suggests that prior to the passage of the AFA or
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thereafter, awilling and reasonably knowledgeable buyer would have purchased the Arctic Trawler for
an amount remotely comparable to those calculated by plaintiff’ s experts by referenceto the AFA’s
pollack dlocation and buyout provisons. Likewise, thereis no indication that Congress had fair market
vaue principles in mind when it placed dollar figures on the benefits conferred by the AFA, so asto
alow those figuresto be viewed as aproxy for fair market value. Logic and the facts suggest
otherwise: for example, under the buyout provision, Congress dlocated the same amount — $10 million
—to each of nine different vessals, despite the fact that these ships had sgnificantly different capacities
and catch histories. The record, indeed, reveds that the $90 million figure had little or nothing to do
with the value of the vessdls, but rather represented a lump-sum payment to a small group of owners
that possessed dl nine vessdlsin exchange for retiring the fishing rights of those vessals® Arguing, as
plantiff has, thet the figure used in the AFA meansthat plaintiff too is entitled to $10 million is an utter
non sequitur and no subgtitute for reliable proof of the fair market value of plaintiff’s vessd.*

To be sure, for takings purposes, a property owner is entitled to have the fair market value be
based upon the “highest and best use” of its property. See, e.g., Olson v. United Sates, 292 U.S.
246, 255 (1934). And “highest and best use’ has been defined as “‘[t] he reasonably probable and
legd use of [property], which is physicaly possible, gppropriately supported, financidly feasible, and
that results in the highest vaue,’” including those uses to which the property “*may be readily
converted.”” Loveladies Harbor, Inc. v. United Sates, 21 Cl. Ct. 153, 156 (1990) (quoting United
Satesv. Powelson, 319 U.S. 266, 275 (1943)); see also Bassett, New Mexico, LLC v. United
States, 55 Fed. Cl. 63, 69 (2002). Yet, none of these cases, even with a hospitable scope, require the
court to indulge in “what if” fictions of the sort plaintiff offers up here. Contrary to itsimportunings, the
loss to be compensated for under the Takings Clause is not purely hypothetica, but must bear some
grounding in redity, even in the case of a projected future use. The language of the Clause thus no
more envisons ataking of “private property” the plaintiff does not own, than it does the payment of just
“compensation” for the loss of vaue that plaintiff never had nor reasonably could redlize. That iswhy,
in defining “highest and best” use, the Supreme Court has emphasized that “[a]s its name suggests, . . .
just compensation is, like ordinary money damages, a compensatory remedy,” City of Monterey v.
Del Monte Dunes at Monterey, Ltd., 536 U.S. 687, 710 (1999) further adumbrating that the question
“iswhat the owner lost, not what the taker gained,” Boston Chamber of Commerce v. Boston, 217
U.S. 189, 195 (1910), and that the claimant “must be made whole but is not entitled to more,” Olson,

31 By way of further evidence of this: one of the vessdsidentified in the buyout, the Brown's
Point, sold for $2.5 million only afew days before being included in the legidation.

32 Specificaly, it appears that the $90 million figure was caculated by determining what it
would cost to move the ten percent of the pollack take represented by these vessals' catch history to
other sectors of the fishery.
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292 U.S. at 255.2 Anditisasowhy plaintiff here, despite its daims of entitlement, cannot receive
more in compensation on account of the passage of the AFA than it would have if the statute had never
passed.

So what isthe value of the vessel and the associated property interestsin question? In terms of
plaintiff’s evidence, the most tempting indicia of the pre- and post-AFA vaue of the Arctic Trawler is
the August 20, 1998, purchase and sale agreements for the vessdl, which, after passage of the AFA,
was findized by an amendment adopted on October 28, 1998. Under this agreement, the pre-AFA
price of the vessel was set a $2 million, while the post-AFA price dropped to $750,000. Regarding
thissde, one of plaintiff’s experts, Steven Hughes opined —

The reduction in the sale price of the F/T Arctic Trawler from $2.0 million in August
1998 (before the AFA) to $750,000 in October 1998 (after the AFA) was caused, in
my opinion, by loss of this vessd’s ahility to pursue the most vaued fishery that was
availableto it — Alaska pollack. More specificdly, the F/T Arctic Trawler sdle vaue
diminished because the AFA limited the F/T Arctic Trawler’ s revenue producing
capabilities and because the number of competitive potentia buyers was reduced.

Asnoted by various courts, “[an actud price, agreed to by awilling buyer and awilling sdler, isthe
most accurate gauge of the value the market placeson agood.” Keener v. Exxon, Co., USA, 32
F.3d 127, 132 (4" Cir. 1994); see also Seiman v. Comm'r, 187 F.3d 1352, 1360-61 (11" Cir.
1999); G.M. Trading Corp. v. Comm'r, 121 F.3d 977, 983 (5" Cir. 1997) (noting thet this rule
“reflects the common sense notion that an asset’s vaue is the price persons are willing to pay for it”).
That rule, as defendant admits, obvioudy gpplies to the post-AFA sde price, which the court,
therefore, finds represents the fair market value of the vessd at that time.

The evidentiary waters, however, are consgderably murkier with respect to the pre-AFA vaue
of thevessdl. To be sure, the origind purchase and sde agreement for the Arctic Trawler, was more
than a bare offer or option and, therefore, is relevant in determining the value of the vessd.®* How

3 Seealso Brown, 123 SCt. a 1419-20. A similar leitmotif runs through the many cases
holding that a property owner should not receive compensation on account of an enhanced property
vaue produced by the government action that gave rise to the alleged taking. See, e.g., United Sates
v. Reynolds, 397 U.S. 14, 16-18 (1970); United Sates v. Chandler-Dunbar Water Power Co.,
229 U.S. 53, 76 (1913) (“The value should be fixed as of the date of the proceedings, and with
reference to the loss the owner sustains, consdering the property in its condition and Stuation at the
timeit is taken, and not as enhanced by the purpose for which it was taken.”).

3 See, e.g., Woff v. Puerto Rico, 341 F.2d 945, 947 (1% Cir. 1965); United States v.
Certain Parcels of Land in the City of Philadelphia, 144 F.2d 626, 629-30 (3d Cir. 1944); cf.

-22-



relevant, though, is another matter. 1n assessing the weight of an unconsummated agreement, the case
law focuses on what, if any, preconditions there were to the completion of the transaction. To the
extent these contingencies are consderable and reserve control in the purchaser, an agreement is more
likely to be viewed like an option, with concomitantly reduced evidentiary weight. If, instead, such
conditions are controlled by the sdller or by some third party, or otherwise hinge on events beyond the
purchaser’s contral, an agreement more likely will be categorized as the sort of binding agreement that
provides an accurate barometer of value. See United States v. 428.02 Acres of Land, 687 F.2d 266,
271 (8™ Cir. 1982); United States v. Smith, 355 F.2d 807, 812 (5" Cir. 1966); Illinois Central RR.
Co. v. 16.032 Acres of Land, 1999 WL 1138497 (E.D.La 1999); see also City of Phoenix v.
Clauss, 869 P.2d 1219, 1223-24 (Ariz. App. Div. 1994) (cataloguing Similar federa and state cases).

A review of the contract sub judice reveds that the obligation of the parties were subject to
sgnificant contingencies controlled by Trinity. Thus, the agreement provided that “[p]urcheser’s
obligation to purchase the Vessd is subject to the completion of ingpections of the Vessdl by Purchaser,
which, in Purchaser’ s sole opinion, is satisfactory to Purchaser.” In addition, the agreement cavested
that “[p]urchaser’ s obligation to purchase the Vessd is subject to Purchaser obtaining financing
satisfactory to it within forty-five (45) days from the date of this agreement.” The latter condition
proved pivotal, as the President of Seafreeze Alaska, Mr. Doherty, testified that he was unable to
obtain financing e the origina sdes price of $2 million. Thisfailure, in turn, triggered a series of events
that ultimately led to the renegotiation of the purchase price to conform to an amount that Mr. Doherty
testified was dll the cash that he and his partners could raise®  While these circumstances cast doubt
on plaintiff’s claim that the renegotiated purchase price was prompted by the passage of the AFA, they
suggest, more immediately, that the $2 million purchase price specified in the origina purchase and sde

Sharp v. United Sates, 191 U.S. 341, 348 (1903); Ballard v. El Dorado Tire Co., 512 F.2d 901,
908 (5" Cir. 1975); see generally, Vitdis M. Gulbis, Annotation, Unaccepted Offer for Purchase of
Real Property as Evidence of its Value, 25 A.L.R. 4" 571 (1983); Vitdis M. Gulbis, Annotation,
Unaccepted Offer to Sdll or Listing of Real Property as Evidence of its Value, 25 A.L.R. 4 983
(1983).

% Inthisregard, Mr. Doherty testified that he and his partners devel oped three options: (i) a
cash offer of $750,000; (ii) atota offer in excess of $750,000, but with only $500,000 in cash and the
rest asanote; and (iii) atotd offer in excess of the second offer, but with a smaler down payment and
adill greater note amount. According to Mr. Doherty, Arctic King declined to finance any portion of
the sales price, which led Seafreeze to proceed with the $750,000 cash offer. Mr. Doherty indicated
that had Arctic King been willing to finance the origind $2 million purchase price, Seafreeze “ probably”
would have proceeded with the origina contract.
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agreement represents a poor indicia of the fair market vaue of the Arctic Trawler prior to the passage
of the AFA.*®

Other evidence in the record, indeed, suggests that the value of the Arctic Trawler was
sgnificantly lower than the origind $2 million purchase price. For one thing, that price reflected the
vaue of the vessd, itsfishing higtory and its fishing rights. Regarding the rdaive vaue of the vessd and
itsfishing rights, Ronald Graves, one of plaintiff’s experts, indicated that had the Arctic Trawler been
able to fish under the AFA, it would have been worth between $6 and $8 million. But, he attributed
only between $600,000 and $1.5 million to the vesd itsdf, dlocating the remainder of hisfigure to
what he estimated would have been the vessd’ s pollack quota under the AFA.*” In discussing the
limited value of the vessdl, Mr. Graves noted that the Arctic Trawler had a complex and antiquated DC
diesd eectric system that was expengive to maintain and for which it was hard to find parts. Congstent
with these views, defendant’ s expert, Mr. Jack McFarland, set the pre-AFA vaue of the Arctic
Trawler a between $500,000 to $850,000. In support of his estimate, Mr. McFarland noted that the
vessdl was one of the oldest in the Alaska fleet and had returned from Russiain poor condition and
unable to prosecute the pollack fishery; its condition worsened as the vessel sat moored for over a
year, while sale negotiations occurred.®® These observations were confirmed by Mr. Doherty, the
president of Seafreeze Alaska, who estimated that it cost his firm upwards of $500,0000 to prepare the
vess to fish. Heindicated that Seafreeze eventualy made in excess of $1.5 million inimprovementsto

3% Indeed, the unconsummated purchase and sale agreement with Seafreeze was one of severd
agreements entered into by plaintiff in which the purchaser withdrew based upon the triggering of a
contingency. In one case, the agreement was terminated based on perceived problems with the ship’'s
engines (which were remedied before the sale to Seafreeze), while in at least two others, the
contingency gpparently involved the purchaser’ sinability to obtain financing.

37 In reaching this estimate of the vessdl’ s value, Mr. Graves viewed one vessd, the Resolute,
as being particularly comparable to the Arctic Trawler. In June of 1999, the Resolute was sold for
$1.2 million.

38 Commenting on anumber of photographs he had taken of the Arctic Trawler during the
inspection, Mr. McFarland pointed out various areas where the vessd was plainly damaged and
rugting. In hisopinion, the Arctic Trawler’s deterioration was an indication that it had “been some time
snce there [had] been yard work on the vessdl.” He aso noted evidence of “poor maintenance habits’
and repairs that had not been completed “in atimey manner.” In his view, the damage and
deterioration likely occurred over aperiod “of a least two years” Findly, it was his opinion that the
vessd, in 1998, was not in “operationa condition” — it could not have been “just thrown into service
and taken to the Bering Sedl’ to fish. Joseph Doherty, president of Seafreeze Alaska, testified much the
same.
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the vessd (in addition to $600,000 to $800,000 in regular maintenance), a factor that Mr. McFarland,
in turn, cited in setting the post-AFA vaue of the vessdl in 2000 at $2.9 million.

Based on the foregoing evidence, the court finds that the pre-AFA vaue of the Arctic Trawler
was no more than $1.5 million, and likely consderably less. As such, the court finds that the numerator
of the takings equation is equa to $750,000 and that the denominator thereof is, at most, $1.5 million.
Consequently, the court finds that the enactment of the AFA, which prevented the Arctic Trawler from
participating in the BSAI pollack fishery, resulted in adimunition in vaue of, a mogt, approximately 50
percent.®

2. The extent to which theregulation hasinterfered with
reasonable investment-backed expectations.

The second factor in Penn Central — the interference with reasonable investment-backed
expectations -- isa“way of limiting takings recoveries to owners who [can] demondrate. . . reliance
on adate of affairsthat did not include the chalenged regulatory regime” Loveladies Harbor, 28
F.3d at 1177; see also Creppdl, 41 F.3d a 632. Although thisfactor is often couched in terms of the
owners expectations at the time the property is purchased, see Loveladies Harbor, 28 F.3d at 1177,
various cases hold that the inquiry focuses on various investment decisions, including those made after
the property was initidly purchased. See, e.g., Good, 189 F.3d at 1361-62; Deltona Corp. v.
United States, 657 F.2d 1184, 1193 (Ct. Cl. 1981) Seldovia Native Ass n, Inc. v. United Sates,
35 Fed. Cl. 761, 773-74 (1996).%° So framed, this factor encom-

% |n assessing the severity of the economic impact of the regulations, “the owner’ s opportunity
to recoup its investment or better, subject to the regulation, cannot be ignored,” thereby requiring the
court, if possible, to compare “the relaionship of the owner’ sbasis or investment” in the property
before the aleged taking to the fair market value of the property after the alleged taking. Florida Rock
Indus., Inc. v. United States, 791 F.2d 893, 905 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053
(1987); see also Walcek, 49 Fed. Cl. at 266. Subsequent cases suggest that while aproperty’s
owners ability to recoup its investment is indicative thet a regulation has not effectuated ataking, see,
e.g., Walcek, 49 Fed. Cl. a 266-67, the converse is not necessarily true asit aways possible that the
owner’sinability to recoup itsinvestment is attributable to factors unrdated to the regulation. See Cane
Tennessee, 57 Fed. Cl. a 123. At dl events, thereisinsufficient evidence on this record to determine
whether plaintiff recouped its investment — specificdly, it is undear how much plaintiff initidly paid to
acquire the Arctic Trawler (mortgage documents in the record do not indicate whether the vessel was
the only asset being acquired with the mortgage proceeds) and the extent to which plaintiff augmented
or recouped its investment over the life of its ownership. As such, the court is no position to apply
reliably this mode of andyss.

40" As noted by Professor Eagle, in his treatise on regulatory takings —
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passes two rdlated dements. fird, the extent of the plaintiffs investment in reliance on the regulatory
scheme in place a the time of hisinvestment decisons; and second, the extent to which the further
regulation of its property was foreseesble. See, e.g., Ruckelshaus v. Monsanto Co., 467 U.S. 986,
1006, 1013 (1984); see also Walcek, 49 Fed. Cl. at 268. These expectations must be reasonable —
“[@ *reasonable investment backed expectation’ must be more than a*unilateral expectation or an
abstract need.”” Ruckelshaus, 467 U.S. at 1005-06 (quoting Webb'’ s Fabulous Pharmacies v.
Beckwith, 449 U.S. 155, 161 (1980)); see also Cienega Gardens, 331 F.3d at 1345-46; Good, 189
F.3d at 1360.

Asit hasin other cases, defendant flatly argues thet plaintiff operated in aheavily regulated
industry and could not reasonably expect to continue its participation in the BSAI pollack fishery
indefinitely. To be sure, as Jugtice O’ Connor noted in her concurring opinion in Palazzolo, “the
regulatory regimein place at the time the claimant acquires the property at issue helps to shape the
reasonableness of [the claimant’ §| expectations.” 533 U.S. at 633; see also Chancellor Manor, 331
F.3d at 906; Cane Tennessee, 57 Fed. Cl. a 126. Moreover, the Supreme Court has insisted,
regarding the subsequent modification of such aregulatory regime, that **[t]hose who do businessin [g]
regulated field cannot object if the legidative scheme is buttressed by subsequent amendments to
achieve the legidativeend.” Concrete Pipe & Prods., Inc., v. Construction Laborers Pension
Trust, 508 U.S. 602, 645 (1993) (quoting Federal Hous. Auth. v. Darlington, Inc., 358 U.S. 84, 91
(1958)); see also Commonwealth Edison, 271 F.3d at 1348-49; Rith Energy, Inc. v. United
States, 270 F.3d 1347, 1350 (Fed. Cir. 2001). And, of course, the Court haslong held that “[n]o
person has a vested interest in any rule of law, entitling him to ingst that it shal remain unchanged for his

The phrase ‘investment-backed expectations had been used first in Professor Frank
Micheman’s semina article and borrowed for Justice Brennan’'s Penn Central opinion
with no reference other than to the intent, or expectation, of the landowner & the time
he made his ‘investment.” Good suggests that subsequent events, including the aacrity
with which the owner pursues his plans, the extent the owner has to battle adminisrative
delay in amultitude of agencies, and the enactment of subsequent statutes and the
promulgation of regulations, dl play arolein ‘reasonable investment-backed
expectations andyss.

Steven J. Eagle, Regulatory Takings 931 (2001) (citing, inter alia, Frank I. Michelman, Property,
Utility, and Fairness: Comments on the Ethical Foundations of * Just Compensation’ Law, 80
Harv. L. Rev. 1165 (1967)). Application of this rule makes particular sense in the case sub judice
where, as will be seen, plaintiff, subsequent to its purchase, made critical investment decisonstheat it
reasonably should have known would increase the likelihood that it would eventually be excluded from
the pollack fishery if a decapitdization occurred.
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benefit.” New York Central R.R. v. White, 243 U.S. 188, 198 (1917); see also Pennsylvania Coal
Co., 260 U.S. at 413; Branch, 69 F.3d at 1578.

Y et, individuas operating in highly regulated fields do not forfeit their rights under the Fifth
Amendment to the whim of whatever regulation the winds may bring —“[t]he mere fact of reguletion. . .
does not Sgnify that an investor can never form a reasonable expectation of areturn on hisinvestment.”
American Pelagic |, 49 Fed. Cl. at 49; see also District Intown Properties, L.P. v. District of
Columbia, 198 F.3d 874, 886-87 (D.C. Cir. 1999), cert. denied, 531 U.S. 812 (2000) (Williams, J.
concurring). Rather, asthe Federa Circuit recently underscored, the question is whether the changesin
agiven regulatory regime were reasonably foreseegble —

A businessthat operatesin a heavily-regulated industry should reasonably expect
certain types of regulatory changes that may affect the value of itsinvestments. But that
does not mean that all regulatory changes are reasonably foreseesble or that regulated
busi nesses can have no reasonable investment-backed expectations whatsoever.

Cienega Gardens, 331 F.3d at 1350 (emphasisin origind); see also Chancellor Manor, 331 F.3d at
906; cf. Folden v. United States, 56 Fed. Cl. 43, 61 (2003). That court thus distinguished between
“legidation that merdly darified the origindly-intended meaning of an existing statute’ or reasonably
extended a regulatory regime established by an earlier statute and “legidative amendments that
fundamentaly changed the scheme legidated previoudy.” Cienega Gardens, 331 F.3d at 1351
(emphadisin origind); see also Connolly v. Pension Benefit Guar. Corp., 475 U.S. 211, 214
(1986); United Nuclear, 912 F.2d at 1436 (fact that claimant agreed that leases with Secretary of
Interior would be subject to future regulations does not, for purposes of determining reasonable
investment-backed expectations, mean that claimant could reasonably be expected to anticipate entirely

new policy).

So did the AFA change the regulatory regime here in afundamental way that was not
reasonably foreseeable? It appearsnot. Firg, it was eminently foreseesble that Congress would
eventually take steps to remedy the overcapitdization of the BSAI pollack fishery. Therecord reveds
that the problem of overcapitdization in the BSAI pollack fishery was long-standing and well known in
the fishing industry. As noted by one of plaintiff’s experts, Mr. Hughes, beginning in the laiter haf of the
1980s, around the time plaintiff purchased the Arctic Trawler, “[tjhere was alot of concernin the
industry that this capacity that was coming in was going to be far, far in excess of what was needed to
efficiently harvest the resource, so there was concern about overcapitaization in the fishery.” And, a
least by 1988, the fishing industry had begun urging government agencies to remedy this problem.*

“1 Regarding this problem, Mr. Hughes further testified —

The industry had been requesting the North Pecific Fishery Management Council and
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Moreover, plaintiff was panfully aware of this growing problem, which, by al accounts, eventudly
drove it to shift its operations to Russain 1995. Moreover, there was clear indication to al involved
that Congress and the NMFS recognized the problem and would eventudly tackle it. Regulaions
implementing both the VIMP and LL P made note of thisin indicating that they congtituted only interim
relief, with amore fundamentd recapitdization of the BSAI pollack fishery to come. Concerned with
the pace and obvious limitations of these adminigtrative approaches, industry members eventualy
prevailed upon Congressto act.

When the decapitdization of the BSAI pollack fishery finaly occurred in the form of the AFA,
afamiliar tack was used to decide who would continue to participate in the fishery, by focusing on the
recent catch history of the vesselsinvolved. The record revedsthat this gpproach has often been used
asabadis for limiting entry into fisheries under various regulatory regimes*? Such was the case, for
example, with respect to the VMP and LLP, both of which determined continuing igibility based upon
qudifying catch history in the qualifying yearsidentified in the regulation. See, e.g., Fisheries of the
Exclusive Economic Zone off Alaska, 63 Fed. Reg. 52,642, 52,643 (Oct. 1, 1998) (LLP); Limited
Access Management of Federal Fisheriesin and off Alaska, 60 Fed. Reg. 40,763, 40,764 (1995)
(VMP). That same gpproach was employed in the AFA — with the 29 vessdls listed in sections 207
and 208(e)(21) al having conducted active pollack fishing in 1997 and 1998. That Congress choseto
refer to these vessals by name, rather than by qudification, is of no moment, particularly given the
cach-dl provison in section 208(€)(21), under which any vessd could qudify for an dlocation of the
pollack if it had more than 2,000 metric tons of caich in 1997. While plaintiff obvioudy could not
anticipate the exact period that Congress would use to qualify vessdls for continued participation in the
pollack fishery, it was reasonably foreseeable that Congress would employ this generd approach and
use a period that reflected recent participation in the fishery. As such, plaintiff assumed the economic
risk that it would be locked out of the fishery not only when it chose to fish in Russan waters, but also
when, for aperiod of dmost 14 months after the vessdl returned from Russa, it left the vessl moored
and inactive. Asaresult of these actions, the Arctic Trawler had no domestic catch for a period of

the Nationd Marine Fishery Service for many years to have what we cdled a
comprehensve-rationdization program put in place . . . The reason the industry wanted
this program was so that vessdl operations could be more efficient and better managed .
.. [1] was amatter of providing a more efficient operation.

“2- Asnoted by Mr. Hughes, “every limited-entry system that has been put into the North
Pecific, Alaska groundfish fisheries, and even the crab fisheries and the hdibut and black cod IFQ
fisheries, mgor decisons have been based on an individud’ s catch history in terms of how that vessel
qudifiesand just what they qudify for. It'sdl based on catch history.” Another witness, Mr.
Dunnigan, indicated that this gpproach was employed to “reserve the benefits of thisfishery for the
people who' ve actudly been participating in it.”
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more than three years. Plaintiff gambled that this period of inactivity would not effect its digibility to fish
for pollack —and it logt.

Given these circumstances, plaintiff cannot have had reasonable-investment backed
expectations that, despite what it knew and the actions it took notwithstanding, it would be insulated
from or insured againgt any decapitaization of the fishery. To the contrary, the AFA merdly effectuated
the reasonably foreseesble decapitalization of the BSAI pollack fishery and did so in areasonably
foreseeable fashion. See Avenal v. United Sates, 100 F.3d 933, 937-38 (Fed. Cir. 1996).* The
arguments made by plaintiff do not persuade us otherwise. For example, it complains that Congress
should have selected a different qudifying period — predictably, alonger one, under which plaintiff
would have qudified. But, again, what Congress should have done islargdly irrdevant here for thisis
no equa protection case. And, even if it were, it plainly was not irrational for Congressto sdect a
quaifying period that excluded vessdls which, like the Arctic Trawler, did not have recent catch history.
Also unavailing is plaintiff’sclam that various key features of the AFA were unforeseeable —for
example, that the buyout program was mandatory, despite indications in the Magnuson-Stevens Act
that such fishing capacity reduction programs would be voluntary, see 16 U.S.C. § 1861a(b)(3)
(1998). These assartions are red herring. To repeat — the criticd issue is not whether other vessels
were treated in afashion fundamentally inconsistent with the previous regulatory regimes, but rether
whether plaintiff was. And, of this thereisno indication. In sum, the court finds that plaintiff did not
have a reasonable investment-backed expectation that, even with the Arctic Trawler’ s three-year hiatus
from the BSAI pollack fishery, its prior fishing history would be sufficient to protect it when the long-
anticipated plan to decapitdize that fishery findly was adopted by Congress.

3. The character of the governmental action.
The last criterion — the character of the government action — requires the court to take

soundings regarding “the purpose and importance of the public interest underlying [the] regulatory
impogition, . . . obligating the court to ‘inquire into the degree of harm created by the clamant’s

43 In Avenal, the Federd Circuit found that oyster harvesters were on notice that their
livelihood might be destroyed if plan to dter the sdlinity of parts of the Missssppi River were
implemented. 100 F.3d at 938. The court observed that the leaseholders of the oyster beds thus had
no reasonable expectation of continuing indefinitely their oyster production, since the plansto engagein
freshwater diverson were in the formative stage when their leases were executed. In light of these
plans, the court held that the leaseholders “knew or should have known” that their beds might be
destroyed. Id. at 937. Assuch, the court concluded that “these plaintiffs in the words of Penn
Central cannot have had reasonable investment-based expectations that their oyster leases would give
them rights protected from the planned freshwater diversion projects of the state and federd
governments.” |d.
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prohibited activity, its socid vaue and location, and the ease with which any harm semming from it
could be prevented.”” Maritrans, 342 F. 3d at 1356 (quoting Creppel, 41 F.3d at 631); see also
Lucas, 505 U.S. a 1029 (no teking if the limitation “inhere]g] in thetitle itsdlf, in the restrictions that
background principles of the State's law of property and nuisance aready place upon land
ownership.”); Forest Props., Inc. v. United States, 177 F.3d 1360, 1366 (Fed. Cir. 1999);
Loveladies Harbor, 28 F.3d at 1179. “[W]hile most burdens consequent upon government action
undertaken in the public interest must be borne by individua landowners as concomitants of the
advantage of living and doing business in a civilized community,” the Supreme Court has Saed, “some
are S0 subgtantia and unforeseeable, and can so easily be identified and redistributed, that justice and
farness require that they be borne by the public asawhole.” Kirby Forest Indus., Inc. v. United
States, 467 U.S. 1, 14 (1984) (citation omitted).** Burnishing this concept, the Supreme Court, in
Eastern Enterprises, suggested that in consdering whether, under this factor, aregulation “implicates
[the] fundamentd principles of fairness underlying the Takings Clause” two other indicia are rdevant: (i)
the extent to which the action is retroactive; and (ii) whether the action targets a particular individud.
Eastern Enterprises, Inc., 524 U.S. at 537; see also American Pelagic |, 49 Fed. Cl. at 50.

In the case sub judice, there is naither evidence that fishing, in generd, nor plaintiff’s conduct in
prosecuting the BSAI pollack fishery, in particular, congtituted a nuisance, so that the passage of the
AFA could be viewed as effectuating a limitation aready inherent in the use of thevessd. See
American Pelagic |, 49 Fed. Cl. a 47 (“We are not confronted here with a property or ause which is
inherently dangerous or anuisance. Thereis nothing in the nature of afishing vessd that suggests that
any useistotdly a matter of governmentd grace.”). But, it is aso beyond peradventure that the AFA,
in addressing the long-standing problem of overcapitdization of the BSAI pollack fishery, legitimately
served an important public purpose — one which bettered not only the public at large by efficiently
managing an important natura resource, but particularly boosted the long-suffering fishing industry,
including plaintiff and the intervening-plaintiff, the successor owner of the Arctic Trawler. Proof of this
lies not only in the legidative history of the AFA, but aso in an aundance of statements in the record.
See also Mainev. Taylor, 477 U.S. 131, 151 (1986) (noting the legitimate government interest in
protecting fisheries and the fishing industry). The record evidence particularly demondrates that the
Statute addressed the problem of overcapitdization in the only way it could be addressed, namely, by

“ See also United States v. Locke, 471 U.S. 84, 106 n.15; Maritrans, 342 F.3d at 1357,
Cienega Gardens, 331 F. 3d at 1338; American Pelagic |, 49 Fed. Cl. at 51. In Maritrans, the
Federa Circuit determined that the nature of the government’ s action in passing legidation that would
require oil tankersto have double hulls, in the wake of the Exxon Vddez il spill and as an attempt to
limit such spillsin the future, was not such that it imposed disproportionately a burden on the plaintiff.
The legidation gpplied uniformly acrossthe ail trangport industry, “thereby spreading the burden
imposed by the statute over the entire industry” and, therefore, did not riseto ataking of plaintiff’'s
property. 342 F.3d at 1357.
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prospectively reducing the number of domestic vessels competing for pollack in the fishery. Thus,
without exception, al the experts who testified generdly agreed that without such a reduction —which
could be accomplished only by a statutory change — no effective rationdizartion of the pollack fishery
could occur.

At firg blush, one might conclude that there were obvious winners and losers under the
decapitdization regime adopted by the AFA, with plaintiff numbering among the dso-rans. But, the
dightest examination of the evidentiary record here demondrates otherwise. For one thing, the burden
of the legidative change was spread across awide sector of the pollack fishing industry and was not
borne soldy by plantiff or those situated amilarly to it —on the one hand, vessels with consderably
greater catch histories than the Arctic Trawler were excluded from the fishery, while, on the other,
those given pollack dlocations were subject to Sgnificant limitations on their other fishing activities. In
this and other ways, the rationdization affected by the AFA increased the efficiency of every boat,
including those that were excluded from the pollack fishery. While that rationdization could only be
accomplished by excluding vessels without recent catch history, the AFA broadened the opportunities
for such vessalsto participate in other BSAI groundfish fisheries (e.g., atka mackerd, yelowfin sole,
rock sole, Pacific cod and Pecific ocean perch) by eiminating nine large vessels and, under section 211
of the AFA, reducing the “sideboard” catches of the other groundfish for the remaining AFA pollack
catchers and catcher/processors.®® These provisions were not empty promises. & trid, it was shown
that the total catch for non-pollack vessdsin other groundfish fisheries has substantialy increased after
the AFA and that the reconfigured Arctic Trawler, now known as the Seafreeze Alaska, has been a
profitable member of that market. Such considerations plainly are rlevant in assessing whether a
taking occurred here. See Penn Central, 438 U.S. at 137 (holding that plaintiff's ability to recoup lost
profits through transferred development rights “undoubtedly mitigate whatever financid burdensthe law
hasimposed . . . and, for that reason, are to be taken into account in considering the impact of
regulation”); Deltona Corp., 657 F.2d at 1192 n. 14 (same); see also Carolina Power & Light Co.
v. United Sates, 48 Fed. Cl. 35, 47 (2000).

45 Under section 211(b) of the AFA, Congress restricted the harvest of catcher/processors
recalving pollack dlocations in terms of groundfish other than pollack from the BSAI fishery. In
addition, section 211(a) of the AFA provided that “[t]he North Pacific Council shal recommend for
gpproval by the Secretary such conservation and management measures as it determines necessary to
protect other fisheries under its jurisdiction and the participantsin those fisheries, including processors,
from adverse impacts caused by this Act or fishery cooperatives in the directed pollock fishery.”
Pursuant to the latter authority, various other regulatory congtraints have been imposed on the vessds
recelving pollack alocations under the AFA. See, e.g., 66 Fed. Reg. 7276 (2001) ( adopting further
harvest specifications and associated management measures for the groundfish fisheries off Alaska).
For asummary of the benefits of these various limits, see North Pecific Fishery Management Council,
Report to the U.S. Congress and the Secretary of Commerce: Impacts of the American Fisheries Act
(Sep. 10, 2001).
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Nonetheless, throughout this litigation, plaintiff has invoked Eastern Enterprises, supra and its
antecedents, in assarting that its vessel was singled out for exclusion from the buy-out program and
from participation in the pollack fishery — that, through the political maneuvering of the Alaska
congressiond delegation, the Arctic Trawler was the only vessel with ggnificant pollack fishing history
to be excluded from both programs. While such an dlegation, if proven, might have raised interesting
questions regarding the true nature of the government action here, this clam iswholly unsupported.
Asde from the uncorroborated and saf-serving dlegations of its employees, plaintiff provided no direct
evidence that, in the AFA, the Arctic Trawler was singled out by various Alaska politicians for
excluson from the pollack fishery because it was based in Seettle. Indeed, the legidative history
suggests that the AFA was passed not to favor Alaskan vessdls, but rather to minimize the waste of fish
in the groundfish fisheries by factory trawlers by limiting their access to the fisheries, reducing
overcgpacity generdly, and giving domestic vessdls priority over foreign-owned vessdsin dlocating the
fishery. Statements identifying these purposes and supporting the bill were made by various Senators,
notable among them both Senators from Washington. See 144 Cong. Rec. S12,707 (daily ed. Oct.
20, 1998) (statement of Sen. Murray); 143 Cong. Rec. S10,299-300 (daily ed. Oct. 1, 1997)
(statement of Sen. Breaux); 143 Cong. Rec. S9,972 (dally ed. Sept. 25, 1997) (statement of Sen.
Stevens). Indeed, far from reveding geopoalitical divisons, the legidative record reflects that the verson
of the AFA ultimately adopted was the result of unprecedented cooperation not only between the
Alaskan and the Washington delegeations, but dso the fishing industry. See, e.g., 144 Cong. Rec.
S12,777 (daily ed. Oct. 21, 1998) (statement of Sen. Stevens); 144 Cong. Rec. S12707 (daily ed.
Oct. 20, 1998) (statement of Sen. Murray); 144 Cong. Rec. S12,698 (daily ed. Oct. 20, 1998)
(statement of Sen. Stevens); 144 Cong. Rec. S12,801-02 (daily ed. Oct. 21, 1998) (statement of Sen.
Gorton).*

4 Typicd of these floor satements, some of which congtituted the Conference Report for the

AFA, were ones made by Senator Murray from Washington, who, shortly before the passage of the
AFA, described the process thet led up to this legidation, as follows:

When S.1221 was introduced by Senator Stevens in September 1997, one of the gods
in addition to Americanizing the U.S. fishing fleet was to phase out a number of Seeitle-
based catcher processors that had used the grandfather provisions of the 1987 Anti-
Reflagging Act to enter the pollock fishery. Senator Sade Gorton and | strongly
opposed the origind legidation because of the devadtating impact this phase out would
have had on Washington state jobs and the Puget Sound economy. However, there
were a number of Washington state constituencies who strongly supported the
legidation and the phase out of these catcher processors.
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Now perhapsit is unsurprisng that thereis no proverbid “smoking gun” in the record indicating
that the Arctic Trawler had been targeted by powerful Alaskan interests because it was based in
Sedttle. However, one would still suspect there would be circumgtantiad evidence of this clam —some
indication, for example, that plaintiff had been intentiondly treeted differently from others smilar
dtuated. But, thereisnone. While plaintiff argues that none of the vessals named in Section 208 had a
pollack catch history during the periods required by Section 208(€)(21), in fact, al the named vessels
had some pollack history recorded in either 1997 or 1998;* by comparison, the Arctic Trawler
harvested no pollack from the middle of 1995 through 1998. Indeed, more than two dozen vessdals that
had sgnificant catch histories in either 1997 or 1998 were excluded from both the pollack alocation
and buyout; these vessals smply had less catch than the vessdls that were explicitly deemed digible by
Congress. Three other boats that, like the Arctic Trawler, had significant catch histories from 1990 to
1996, but no reported catch in 1997 and 1998, were aso excluded from both the alocation and the
buyout. All three of these vessdls, in fact, had greeter totd catch histories from 1990 to 1996 than the

In the interest of resolving thisissue, Senator Gorton convened a meeting in August
1998 of dl the mgor participants in the North Pacific pollock fishery to explore the
possibility of reaching a settlement of the dispute. My good colleague from Washington
date established a number of principles which dl the parties agreed to and guided the
discussion of potential solutions. Those discussions led to the conclusion that 4 key
issues needed to be addressed: Americanization, decapitalization, rationalization, and
redllocation. This meeting led to a series of intense negotiations among the mgor North
Pacific pollock fishery participants, led by Senator Stevens office, that provided the
framework for the legidation before us.

144 Cong. Rec. S12,707 (daily ed. Oct. 20, 1998) (statement of Sen. Murray).

47 Asevidence that it was singled out for disparate treatment under the AFA, plaintiff cited the
aleged lagt-minute incluson of the Brown's Point in the buyout program. However, while the Brown's
Point did not have any recorded catch in 1998, it did have a Significant pollack take in 1997, roughly
comparable to that of the other vessdsincluded in the buyout.
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Arctic Trawler —two caught twice as much pollack.”® As such, the record as awhole® amply indicates
that plaintiff is smply wrong in contending that the Arctic King was the only vessd with a sgnificant
pollack higtory that was excluded from the pollack fishery by the AFA. Rather, the available Satistics
support defendant’ s claim that the intent of the AFA was not to single out plaintiff, but rather to
rationdize the pollack fishing industry by redidiributing the pollack fishing rights among those vessels
arguably most deserving — those with a significant and recent pollack catch history.

In American Pelagic I, 49 Fed. Cl. at 36, this court, of course, held that the singling out of the
vess in question for regulation gave rise to ataking, abeit atemporary one. To be sure, prima facie,
both cases involved vessels excluded from fisheries by legidation. But, there the smilarities end.
Unlike here, the vessd in American Pelagic, the Atlantic Star, had fished continuoudy in the Atlantic
mackerdl fishery and yet was the only vessel that met the narrowly tailored description of which boats
were to be excluded from that fishery. That vessel’ s fishing licenses were retroactively revoked, even
while the regulatory regime under which they were issued remained in effect for other boats, further
signding to the court that something was amiss. 49 Fed. Cl. at 49 (“Plaintiff could not have anticipated
that Congress would single it out to revoke its permits by legidation.”). And that revocation was
accomplished not, as here, by along-expected, comprehensve package of negotiated reforms, but
rather in arider to an appropriations bill, adopted with neither agency nor industry consultation. 49
Fed. Cl. at 42.°° Moreover, in American Pelagic |, there was the legidative equivaent of asmoking

48 Reatedly, while plaintiff argued that, had the origind LLP qudification been the standard for
naming vessas for incluson in the pollack fishery, the Arctic Trawler would have been the only
additional vessdl s0 named, in actudity, at least four other LLP qudified vessds with catch amounts
amilar to the Arctic Trawler would have been named. Moreover, severa witnesses pointed out that
had the AFA smply adopted the LLP qudification asits standard for participating in the fishery, it
would not have effected the desired decapitalization of the BSAI pollack fishery.

49" Because the catch histories of the various vessdls are protected trade information, the court,
in making the above observations, has cited neither specific numbers nor names of vessals. The cited
information, however, is reedily deducible from Joint Exhibit 193.

0 Regarding this rider, the court found:

This legidative gpproach to the revocation of fishery permits and authorization letters
was unique. Never before had the NMFS revoked afishery permit in responseto a
Congressiona appropriation act. Congress did not consult with the United States
fishery officids before deciding to nullify the Atlantic Star’ s permits or ask those
officias to recommend or consider aternatives. Congress did not ask the NMFS what
its opinion would be regarding the revocation of afishing permit by act of Congress.
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gun — thelegidative history of the rider indicated that plaintiff’slarge ship posed athreet to the loca
fishing industry and that representatives of that industry successfully targeted the ship in their lobbying
efforts. 49 Fed. Cl. at 41, 51. Accordingly, in comparison to American Pelagic |, plantiff's
contentions herein are but a hollow hull, wholly lacking in the proof of targeting and animus thet the
court earlier found persuasive.

4. Redux.

Inits most recent explication of the takings andys's, the Supreme Court observed that “Penn
Central does not supply mathematically precise variables, but instead provides important guideposts
that lead to the ultimate determination whether just compensation isrequired . . ..” Tahoe-Serra, 535
U.S. a 327 n. 23; see also Cane Tennessee, 57 Fed. Cl. at 122-23. Here, those guideposts al point
to asingle conclusion — that no compensation is owed because no taking occurred.

In this regard, summarizing the results of its andys's, the court concludes as follows:

Economic Impact. Firgt, under the economic analyss prong, the court finds that the passage
of the AFA diminished the value of plaintiffs property by no more than 50 percent, and probably
congderably less. Such adiminishment certainly does not congtitute a categoricd taking under Lucas,
supra, where the Supreme Court held that a dimunition of 93.7 percent did not congtitute such a taking.
Whilethe Court in Lucas suggested that such a dimunition might also not be indicative of a regulatory
taking under the economic andysis factor under Penn Central, it refrained from drawing a bright line.
Indeed, while courts have struggled with the dichotomy between compensable “partid takings’ and
noncompensable “mere dimunitions” searching for a threshold beyond which dimunition would be
indicative of ataking, severa Supreme Court decisions suggest that dimunitions in value approaching 85
to 90 percent do not necessarily dictate the existence of ataking.®® This court likewise has generdly
relied on dimunitions well in excess of 85 percent before finding aregulatory taking.? Conversdly, the

49 Fed. Cl. a 43.

51 See Euclid v. Ambler Realty Co., 272 U.S. 365 (1926) (no taking despite 75 percent
dimunition); Hadacheck v. Sebastian, 239 U.S. 394 (1915) (no taking despite 87.5 percent
dimunition).

52 See Loveladies Harbor v. United States, 21 Cl. Ct. 153, 160 (1990) (taking — 99
percent), aff'd, 28 F.3d 1171 (Fed. Cir.1994); Bowles v. United Sates, 31 Fed. Cl. 37, 48-49
(1994) (taking — 92-100 percent); Formanek v. United States, 26 Cl. Ct. 332, 340 (1992) (taking —
88 percent); see also 1902 Atl. Ltd. v. United Sates, 26 Cl. Ct. 575, 579 (1992) (88 percent loss
satisfies "economic impact” factor, athough no taking found); cf. Florida Rock Indus. Inc. v. United
States, 45 Fed. Cl. 21, 40-41 (1999).
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Supreme Court, the Federd Circuit and this court dl have held that a percentage of value loss
comparable to that found hereis not indicative of ataking.*

While this court is no better postured than others to sngp aline dividing compensable from
noncompensable exercises of government regulatory power, in the court's view, it stretches the concept
of partid taking too far to say that a dimunition on the order of 50 percent or less has the effect of a
taking. Aswas recognized by the Supreme Court, “[o]nly when a permit is denied and the effect of the
denid isto prevent ‘economicaly viable' use of the [property] in question can it be said that ataking
has occurred.” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 127 (1985). Such
is not the case here>

Reasonable | nvestment-Backed Expectations. Second, the court finds that the passage of
the AFA did not upset plaintiff’ s reasonable investment-backed expectations. In particular, the court
finds that, knowing that Congress likely would eventualy address the overcapitaization problem in the
BSAI pallack fishery, plaintiff risked thet it could cease actively participating in the fishery and yet il
receive a pollack alocation or buyout under whatever regulatory regime was ultimately adopted to
effectuate a decapitdization. Things did not work as planned and plaintiff was excluded from the
pollack fishery (albeit with other options) — not because the Congress failed to act in areasonably
foreseeable fashion, but because plaintiff miscaculated. Under these circumstances, plaintiff “cannot
here ingst on a guarantee of non-interference by government when [it] well knew or should have known
that, in response to widdy-shared public concerns, including concerns of the.. . . indudtry itsdlf,
government actions were being planned and executed that would directly affect [itg . . . economic
investments.” Avenal, 100 F.3d at 937.

Nature of the Governmental Action. Third and findly, the court finds thet while plaintiff’s
fishing activities did not congtitute a nuisance, the Congress, in passing the AFA, legitimately addressed
ared problem in afashion that benefited the public and, in particular, the fishing industry, while
minimizing the impact on vessels to be excluded from the BSAI pollack fishery. Criticdly, the record

53 See Concrete Pipe, 508 U.S. at 645 (no taking — 46 percent dimunition); Walcek, 303
F.3d at 1355-56 (no taking — 60 percent dimunition); Jentgen v. United States, 657 F.2d 1210,
1213 (Ct. Cl. 1981) (no taking — 50 percent dimunition); Cane Tennessee, 57 Fed. Cl. at 129 (no
taking —49.6 percent dimunition); Ciampitti v. United States, 22 Cl. Ct. 310, 320 (1991) (no taking
— 25 percent dimunition); see generally David F. Coursen, The Takings Jurisprudence of the Court
of Federal Claims and the Federal Circuit, 29 Envtl. L. 821, 848-51 (1999) (discussing these and
other cases).

5 Based on the case law, this court would have concluded that the dimunition in the vaue of
the vessd was not indicative of taking even if plaintiff had been successful in demondrating thet the pre-
AFA vdue of the Arctic Trawler was $2.0 million.
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flatly contradicts plaintiff’s cdlam thet it was Sngled out by thislegidation —there is neither direct nor
circumgtantia evidence of this. Indeed, al the rdiable evidence is to the contrary, including proof that
the reconfigured vessdl has been profitable under the new regulatory regime.

[II. CONCLUSON

This court need go no further. On thisrecord, it concludes that the passage of the AFA did not
effect ataking of plaintiffs property. Rather, guided by the three-tiered Penn Central andyss, the
court finds that this comprehensive reform of the rules governing the BSAI pollack fishery resulted, a
best, only in a noncompensable dimunition in the vaue of plaintiff’s property. The AFA, moreover,
neither prevented plaintiff from redizing any reasonable investment-backed expectations nor targeted
plantiff in afashion inconsstent with the offered reasons for the passage of the legidation. Assuch, the
Clerk is directed to enter judgment dismissing the complaint.

IT ISSO ORDERED.

gFrancis M. Allegra
FrancisM. Allegra

Judge

-37-



